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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 09-MD-02036-JLEK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION,

MDL No. 2036
/

ORDER RULING ON OMNIBUS MOTION TO DISMISS

The Defendant Banks' moved for dismissal or judgment on the pleadings of each
of the fifteen Complaints pending in this multi-district litigation proceeding, pursuant to
Fed.R.Civ.P. 12(b)(6) and 12(c), on December 22, 2009. Coordinated oral argument on
all Motions to Dismiss were held February 25, 2010 (Oral Arg. Tr. pp. 1-167).

I. BACKGROUND

On June 10, 2009 the United States Judicial Panel on Multidistrict Litigation
transferred five actions to this Court for coordinated pre-trizl proceedings, establishing
this multi-district litigation proceeding known as /n re Chectking Account Overdraft

Litigation, MDL No. 2036. Actions against SunTrust Bank and Huntington National

! Bank of America, N.A. (“Bank of America”), Citibank, N.A. (“Citibank”), JPMorgan
Chase Bank, N.A. (“Chase”), Union Bank, N.A. (“Union”), U.S. Bank, N.A. (“U.S. Bank™),
Wachovia Bank, N.A. (“Wachovia”), and Wells Fargo Bank, N A. (“Wells Fargo”) filed an
Omnibus Motion to Dismiss and/or for Judgment on the Pleadings (DE # 217). Defendants
SunTrust Banks, Inc. (“SunTrust”) and the Huntington National 3ank (“Huntington Bank™)
joined in this Motion (DE # 253, 254) on January 14, 2010 and January 19, 2010, respectively.
Plaintiffs Responded (DE # 265) on February 5, 2010 and on February 19, 2010 Defendants
Replied (DE # 291). Defendant Chase also filed Supplemental IV/otions to Dismiss the Luquetia
and Lopez Complaints (D.E. #222, 225) on December 22, 2009 and Citibank filed a Renewed
Independent Motion to Dismiss (D.E. #228) on the same date.
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Bank were subsequently transferred to this Court and made part of this Multidistrict
litigation proceeding. New actions continue to be filed against these, and other, Banks
alleging basically the same cause of action. The transfer and consolidation of those
actions to this Court by the Multidistrict Panel is anticipated.

Amended Complaints against Bank of America, Citibark, Chase, Union Bank,
U.S. Bank, Wachovia and Wells Fargo were filed in October and November 2009.*
Plaintiffs, are current or former checking account customers 0f the Defendant federally
chartered banks who seek to recover (for themselves and all other customers similarly
situated) alleged excessive overdraft fees for charges made to their accounts on debit card
transactions. The alleged common nucleus of specific facts pli:d assert a common
practice by Defendants, to enter charges debiting Plaintiffs’ accounts from the “largest to
the smallest” thus maximizing the overdraft fee revenue for thizmselves. In addition to the
allegations about posting order, the Complaints set forth a number of other alleged
agreements, policies and practices, contended by Plaintiffs tc unlawfully damage them.
Plaintiffs’ asserted claims rely upon the legal theories of breach of contract and breach of
a covenant of good faith and fair dealing, unconscionability, conversion, unjust
enrichment, and violation of the consumer protection statutes of various states.

The Banks rely, as the legal basis for their omnibus morion to dismiss all claims:

(1) the doctrine of federal preemption barring state regulation of the activities of national

? Plaintiffs did not amend {ourke, et al. v. Bank of America, N.A. and Zankich, et al. v.
Wells Fargo Bank, N.A.).

-
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bank pursuant to the National Bank Act; (2) the contracts with the banks explicitly
authorizing Defendants to post from “high to low” and overdraft fee assessment; (3) the
legal argument that common law unconscionability claims are defenses only, not subject
to affirmative causes of action for injury; (4) that conversion will not lie since the
depositor does not have title to the money deposited; (5) that an adequate remedy at law
exists for unjust enrichment; and (6) that state consumer protection laws are inapplicable.
Each of the fifteen Complaints in these lawsuits is filed against a single bank. Five
of the fifteen Complaints were filed by California Plaintiffs sceking to represent classes
of California customers.> Eight Complaints were filed by non-California Plaintiffs
seeking to represent nationwide classes excluding California customers, but with (in some
cases) subclasses limited to residents of particular states.* Finally, Larsen v. Union Bank,
N.4., No. 1:09-cv-23235-JLK (“Larsen”) was filed by a California Plaintiff seeking to
represent a nationwide class that includes California customers; and Zankich v. Wells

Fargo Bank, N.A., No. 1:09-cv-23186-JLK (“Zankich”) was filed by Washington

> Amrhein v. Citibank, N.A., No. 1:09-cv-21681-JLK (“Amrhein”), Luquetta v.
JPMorgan Chase Bank, N.A., No. 1:09-cv-23432-JLK. (“Lugueit’); Spears-Haymond v.
Wachovia Bank, N.A., No. 1:09-cv-21680-JLK (“Spears-Haymond’), Waters v. U.S. Bank, N.A.,
No. 1:09-cv-23034-JLK (“Waters”), and Yourke v. Bank of America, N.A., No. 1:09-cv-21963-
JKL (“Yourke”).

* Garcia v. Wachovia Bank, N.A., No. 1:08-cv-22463-J.K (“Garcia’), Lopez v.
JPMorgan Chase Bank, N.A., No. 1:09-cv-23127-JLK (“Lopez”), Speers v. U.S. Bank, N.A., No.
1:09-23126-JLK (“Speers”); Tornes v. Bank of America, N.A., Np. 1:08-cv-23323-JLK
(“Tornes™), Dolores Gutierrez v. Wells Fargo Bank, N.A., No. 1:09-cv-23685-JLK (“Dolores
Gutierrez’), Martinez v. Wells Fargo Bank, N.A., 09-¢v-23834-JI_.K (“Martinez”); Gully v.
Huntington Bancshares Inc., 09-cv-23514-JLK (“Gully”); and Buffington v SunTrust Banks, Inc. ,
09-cv-23632-JLK (“Buffington™).

-3-
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Plaintiffs seeking to represent a Washington class.

The operative Complaints in these cases vary somewhal in the causes of action
asserted, but all of the Complaints allege causes of action for tireach of contract and/or
breach of an implied covenant of good faith and fair dealing. Most cases also assert the
common law causes of action for conversion, unconscionability, and/or unjust
enrichment. Finally, each Complaint asserts one or more causes of action under the
consumer protection laws of various states. Collectively, the (Complaints imvolve
individual Plaintiffs from fourteen states asserting claims under the law of twenty-one
states.

II. STANDARD OF REVIEW OF MOTIONS TO DISMISS
UNDER FED.R.CIV.P. 12(b) & (c)

“For the purposes of a motion to dismiss, the court must view the allegations of the
Complaint in the light most favorable to plaintiff, consider the allegations of the
Complaint as true, and accept all reasonable inferences thercfrom.” Omar ex rel. Cannon
v. Lindsey, 334 F.3d 1246, 1247 (11th Cir. 2003). See also Zinnia Chen v. Lester, 2010
U.S. App. LEXIS 2203 (11th Cir. Feb. 1, 2010) (“The complaint is viewed in the light
most favorable to the plaintiffs, and all of the plaintiffs’ well-pleaded facts are accepted
as true.”). The complaint may be dismissed if the facts as pled do not state a claim to
relief that is plausible on its face. See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). More simply, dismissal is appropriate if the plaintiff has not “nudged [its] claims

across the line from conceivable to plausible.” /d. Despite these admonitions, however,

-4-
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all parties have appeared to argue this motion as if it were one for summary judgment,
asking this Court to rule on their claims as a matter of law. At this stage, the Court must
accept all well-plead facts as true and only rule on the legal suificiency of the
Complaints. That is, the Court is only determining whether the Complaints adequately
state a cause of action, not whether those causes of action will ultimately succeed.

III. DISCUSSION

Applying this standard to a consideration of the well-pled allegations made by
Plaintiffs in the filed Complaints subject to the omnibus moticn to dismiss, the Court
finds Plaintiffs make the following assertions:

Over the past decade, Defendant Banks provided many of their checking account
customers with debit cards, check cards or ATM cards. Through the use of debit cards,
customers engage in transactions using funds from their accounts by engaging in “debit”
or “point of sale” (“POS”) transactions, or by withdrawing mioney from their accounts at
automated teller machines (“ATMs”). Regardless of whether a debit card is used to
execute POS transactions or to withdraw cash from ATM machines, the transaction is
processed electronically, and the Banks are notified instantan:ously when the card is
physically passed (“swiped”) through a receiving machine.

When a customer swipes a debit card, the bank is able to determine immediately
whether there are sufficient funds in the customer’s account to cover the attempted POS
or ATM transaction. The Banks have the option to accept or decline the transaction at

that time. They have the technological capability to decline dibit card transactions (which
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they do if a pending transaction would exceed a pre-determined, overdraft tolerance limit
for an account), or to notify customers that the particular transaction will result in an
overdraft. Rather than routinely declining debit card transactinns or warning their
customers that completing the transaction would result in an overdraft fee, the Banks
have adopted and implemented automatic, fee-based overdrzfi programs, processing debit
card transactions and then charging their customers overdraft fees. The overdraft fee is
typically $35 per overdraft. Defendant Banks do not give customers the option to decline
to complete the debit transactions or provide other forms of payment. In addition, the
Banks fail to adequately disclose to their customers that they can opt out of this overdraft
policy, thereby avoiding all overdrafts and overdraft fees.

The Complaints further allege that Defendant Banks deploy advanced software to
automate their overdraft systems to maximize the number cf overdrafts and, thus, the
amount of overdraft fees charged per customer. These automated overdraft programs
manipulate and alter customers’ transaction records to deplele the funds in a customer’s
account as rapidly as possible, resulting in more overdraft fees charged for multiple,
smaller transactions. Overdrafts are likely to occur at times when, but for the Banks’
manipulation and alteration, there would be sufficient funds in the account and many of
these overdrafts would not occur at all.

Plaintiffs further state the most common way in which the Banks manipulate and
alter customer accounts is by reordering debit transactions ¢n a single day, or over

multiple days, from largest to smallest amount, regardless of the actual chronological

-6-
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sequence in which the customer engaged in these transactions. Almost without
exception, reordering debit transactions from highest to lowest results in more overdrafts
than if the transactions were processed chronologically. For example, if a customer,
whose account has a $50 balance at the time a bank processe:l several transactions, made
four transactions of $10 and one subsequent transaction of $100 on the same day, the
bank would reorder the debits from largest to smallest, imposing four overdraft fees on
the customer. Conversely, if the $100 transaction were debitell last — consistent with the
chronological order of the transactions, and with consumers’ rzasonable expectations —
only one overdraft fee would be assessed. By holding charges rather than posting them
immediately to an account, the Banks are able to amass a nurnber of charges on the
account. Subsequently, the Banks post all of the amassed charges on a single date, in
order of largest to smallest, rather than in the order in which they were received or
charged. This delayed posting results in multiple overdraft fees that would not otherwise
be imposed.

The delayed posting also prevents customers from determining accurate account
balances. In certain cases, customers are informed that they have a positive balance
when, in reality, they have a negative balance, despite the Burks’ actual knowledge of
outstanding debits and transactions. Although consumers can reduce the risk of
overdrawing their accounts by carefully tracking their credits and debits, consumers often
lack sufficient information about key aspects of their account. For example, a consumer

cannot know with any degree of certainty when funds from a deposit or a credit for a
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returned purchase will be made available. Even when the Banks have knowledge of
outstanding transactions that have already created a negative balance in a customer’s
account, they approve, rather than decline, subsequent debit card purchases and other
electronic transactions. Further, the Banks assess overdraft fizes at times when the actual
funds in customer accounts are sufficient to cover all debits that have been submitted for
payment. The Banks do this by placing a “hold” on actual funds in customer accounts.

Specifically, Plaintiffs allege that they were personally injured by Defendant
bank’s practices. Defendant banks charged each of the Plaintiffs multiple overdraft fees.
Plaintiffs contend they were forced to pay overdraft fees as a consequence of the Banks’
wrongful overdraft policies and practices, depriving them o significant funds, and
causing them ascertainable monetary losses and damages. Plaintiffs assert claims against
the Banks for breach of contract and breach of the covenant of good faith and fair
dealing, unconscionability, conversion, unjust enrichment, znd for violations of various
states’ consumer protection statutes.

On December 22, 2009, Bank of America, Citibank, (Chase, Union Bank, U.S.
Bank, Wachovia and Wells Fargo filed their omnibus motion to dismiss and/or for
judgment on the pleadings. Chase also filed two Supplemental Motions to Dismiss and
Citibank filed a Renewed, Independent Motion to Dismiss on the same day. SunTrust
and Huntington subsequently joined in the omnibus motion. In this Order, the Court
addresses whether: (A) all of Plaintiffs’ claims are barred by federal preemption; (B)

Plaintiffs’ state common law claims fail as a matter of law; and (c) Plaintiffs’ claims
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under various state consumer protection statutes also fail as a matter of law. The Court
addresses each allegation in turn. For the following reasons, the Court finds Defendants’
arguments on preemption and the common law claims, at this procedural state of the case,
unpersuasive and would have denied the motion to dismiss on these grounds. Had this
been the only basis for the bank’s motion to dismiss, denial of these asserted grounds for
dismissal would have had the procedural result of the case proceeding on the Complaints
as presently filed. There would have been no need for the filing of further amended
complaints by Plaintiffs. However, the Court’s findings, in the following portions of this
opinion regarding the state’s statutory claims will require the filing of amended
complaints to correct the deficiencies in the existing Complaints. Regarding the state
statutory claims, the Court finds some, but not all, of Defendants’ arguments persuasive
and therefore grants in part the Motion. Finally, the Court grants in part Defendant
Chase’s Supplemental Motions to Dismiss the Luquetta and [.opez Complaints and denies
Defendant Citibank’s Renewed, Independent Motion to Disnuiss.
A.  Federal Preemption

As the Eleventh Circuit explained in Rine v. Imagitcs, Inc., “[u]nder the
Supremacy Clause, any state law that conflicts with federal law is preempted.” 590 F.3d
1215,1224 (11th Cir. 2009) (quoting Gibbons v. Ogden, 22.1J.S. 1 (1824)). Defendants
assert that the activities of national banks in conducting the “business of banking” are
subject to exclusive federal regulation and any state law which attempts to regulate, limit,

or condemn such activities is preempted. Defendants primarily rely on OCC Regulations
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§7.4002 and §7.4007 and OCC Interpretative Letter 997. All of Plaintiffs’ allegations in
this action rely upon state law claims. Defendants argue these allegations are preempted
because they are in direct conflict with the Office of the Com ptroller of the Currency’s
regulations and attempt to regulate the business of banking.

Plaintiffs respond that they are not trying to prevent barks from engaging in the
business of banking, they are merely asking the banks to do sc in good faith.
Specifically, Plaintiffs claim they are not challenging the barik’s right to charge overdraft
fees. Instead, they are challenging the banks’ practice of manipulating the overdraft fees
“in order to maximize a benefit to them and to the great detrimient of the parties who are
their account holders.” (Oral Arg. Tr. at 33.) Plaintiffs explain that the banks are not
federally authorized to manipulate the transactions as alleged and therefore their claims
are not preempted by federal law. Id. at 38. The Court agre:s.

As Defendants point out, regulation of national banks 13 one of the few areas in
which preemption of state law is presumed. Barnett Bank o}/ arion County, N.A. v.
Nelson, 517 U.S. 25, 32 (1996). National banks are chartered by the federal government
pursuant to the National Bank Act (“NBA”) and the NBA grants national banks “all such
incidental powers as shall be necessary to carry on the business of banking.” 12 U.S.C. §
24 (Seventh) (2006). To insure that national banks can carrv nut the business of banking
without the impairment of inconsistent or intrusive state laws, courts have “repeatedly
made clear that federal control shields national banking from unduly burdensome and

duplicative state regulation.” Watters v. Wachovia Bank, 550 U.S. 1, 11 (2006).
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The United States Supreme Court has upheld the doctrine of federal preemption to
shield the banking activities of national banks from the applicition of state law. See e.g.,
Barnett Bank of Marion County, 517 U.S. 25; Franklin Nat. Sank of Franklin Square v.
New York, 347 U.S. 373 (1953). In Barnett Bank the Supreme Court determined that a
federal law allowing national banks to “act as the agent for any fire, life, or other
insurance company” preempted a state law outlawing financial institutions from engaging
in insurance agency activities. 517 U.S. at 26. The Barnett Bank Court explained that to
determine preemption the Court must look at whether the federal and state statutes are in
irreconcilable conflict. Id. at 32. In other words, whether compliance with both statutes
is a physical impossibility, or whether the state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress. 1d.
Similarly, the Court in Franklin National Bank held that federal statutes which authorize
national banks to receive savings deposits conflicted with New York state legislation that
prohibited national banks from using the word ‘saving’ or ‘savings’ in their advertising or
business. 347 U.S. at 376-79. The Court found the statutes incompatible; finding that
since advertising is a natural part of the business of banking, the government cannot allow
the banks to receive savings deposits without allowing them to advertise the same. Id.

Further, the Court in Watters held that an operating subsidy of a national bank
cannot be subject to state mortgage lending requirements such as registration, inspection
and enforcement regimes. 550 U.S. 1. The Court explained that “[s]tates are permitted to

regulate the activities of national banks where doing so does not prevent or significantly
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interfere with the national bank’s or the national bank regularcr’s exercise of its powers.
But when state prescriptions significantly impair the exercise: of authority, enumerated or
incidental under the NBA, the State’s regulations must give way.” Id. at 12.

Nevertheless, as Plaintiffs argue, the aforementioned cases all address state laws
specifically targeted at national banks. State laws of general applicability, however, have
been found not to be preempted. See e.g. Baldanzi v. WFC Hnldings Corp., 2008 WL
4924987 (S.D.N.Y. 2008) (“In contrast to findings of federal preemption in cases
involving specific state regulations that conflict with the NBA, causes of action sounding
in contract, consumer protection statutes and tort have repeatedly been found by federal
courts not to be preempted.”). In fact, the Supreme Court held in Watters that “federally
chartered banks are subject to state laws of general application in their daily business to
the extent such laws do not conflict with the letter or general purpose of the NBA.”
Watters, 550 U.S. at 12.

Looking specifically at whether federal law preempts j;eneral state law claims
addressing overdraft fees, the court in Gutierrez v. Wells Farijo Bank N.A. found that the
state law claims were not preempted. 622 F. Supp. 2d 946 (N D. Cal. 2009). Explaining
that “preemption would likely apply if a customer were challznging a bank's fundamental
right to employ an overdraft fee at all,” the court held that there was no preemption in
Gutierrez because “the issue is whether Wells Fargo has be:n manipulating - indeed
downright altering - customers’ transaction records so as to maximize overdraft penalties

imposed on customers.” Id. at 950. Addressing the same issue in White v. Wachovia
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